
Update on Revisions to the

Delaware Sediment & Stormwater Regulations:

Overview of Second Draft

Regulatory Advisory Committee Meeting

May 27, 2010



1.0 General Provisions1.0 General Provisions



1.3 Effective Date1.3 Effective Date

•• Effective upon promulgationEffective upon promulgation (1.3.1)(1.3.1)

–– Consistent stateConsistent state--widewide

•• Previously approved projects valid for Previously approved projects valid for 

three years three years (1.3.2)(1.3.2)

•• Projects under construction subject to Projects under construction subject to 

local sunset provisionslocal sunset provisions (1.3.3)(1.3.3)



1.5 Variances1.5 Variances

•• Revised variance provision Revised variance provision 

–– Refer to Chapter 60Refer to Chapter 60

–– Request to Department SecretaryRequest to Department Secretary

–– Temporary variances also in accordance Temporary variances also in accordance 

with Ch. 60 provisionswith Ch. 60 provisions



1.6 Fees and Financial 1.6 Fees and Financial 

GuaranteesGuarantees

•• Fee Schedules subject to State and/or local Fee Schedules subject to State and/or local 

public notice requirements public notice requirements (1.6.1.2.2)(1.6.1.2.2)

•• Financial Guarantee Financial Guarantee 

–– Provisions set locally after required public notice Provisions set locally after required public notice 
(1.6.2.2)(1.6.2.2)

–– Financial Guarantee details removed from Financial Guarantee details removed from regsregs

•• FeeFee--inin--lieu lieu 

–– Now Offset and Mitigation Programs Now Offset and Mitigation Programs (1.6.3)(1.6.3)

–– Provisions set locally after required public notice Provisions set locally after required public notice 
(1.6.3.1)(1.6.3.1)

–– Applicable for full or partial compliance with Applicable for full or partial compliance with RPvRPv



1.7 Legal Authority1.7 Legal Authority

•• Promulgate regulations under both Promulgate regulations under both 

7 Del. C. Ch. 40 and 7 Del. C. Ch. 607 Del. C. Ch. 40 and 7 Del. C. Ch. 60

–– Allow for enforcement under bothAllow for enforcement under both

–– Use Ch. 60 variance procedureUse Ch. 60 variance procedure



2.0 Definitions2.0 Definitions

•• Adequate ConveyanceAdequate Conveyance

•• Adverse ImpactAdverse Impact

•• ApplicantApplicant

•• AsAs--Built Plans Built Plans  Post Construction Post Construction 

Verification DocumentsVerification Documents

•• Designated Watershed or Designated Watershed or 

SubwatershedSubwatershed (from Law) (from Law) 

•• Detailed PlanDetailed Plan



2.0 Definitions2.0 Definitions

•• Effective ImperviousnessEffective Imperviousness

•• Impervious SurfaceImpervious Surface

•• InactiveInactive

•• Licensed Professional in the State of Licensed Professional in the State of 

DelawareDelaware

•• MaintenanceMaintenance

•• Maximum Extent PracticableMaximum Extent Practicable



2.0 Definitions2.0 Definitions

•• Mitigation ProgramMitigation Program

•• Offset ProgramOffset Program

•• OwnerOwner

•• PerformancePerformance--Based ApproachBased Approach

•• RedevelopmentRedevelopment

•• Runoff Reduction PracticesRunoff Reduction Practices

•• StandardsStandards--Based ApproachBased Approach



2.0 Definitions2.0 Definitions

•• Stormwater Management Stormwater Management (from Law)(from Law)

•• Tidewater Tidewater Tidal WatersTidal Waters

•• VarianceVariance

•• Watershed Plan Watershed Plan 



Deleted DefinitionsDeleted Definitions

•• Emergency ProjectEmergency Project

•• Extended DetentionExtended Detention

•• Extended FiltrationExtended Filtration

•• Homeowners’ AssociationHomeowners’ Association

•• InfillInfill

•• PrePre--Application MeetingApplication Meeting

•• Stormwater Impact StudyStormwater Impact Study

•• Unnecessary HardshipUnnecessary Hardship



3.0 Plan Approval Procedures 3.0 Plan Approval Procedures 

and Requirementsand Requirements



3.0 Plan Approval Procedures and Requirements3.0 Plan Approval Procedures and Requirements

•• 3.1: Three Step Process3.1: Three Step Process
•• Step 1: project application meetingStep 1: project application meeting

•• Step 2: preliminary Sediment & Stormwater Step 2: preliminary Sediment & Stormwater 

Management PlanManagement Plan

•• Step 3: Sediment & Stormwater Management Step 3: Sediment & Stormwater Management 

PlanPlan



3.2 Project Application Meeting3.2 Project Application Meeting

•• Required stepRequired step

•• Stormwater Assessment Study (SAS)Stormwater Assessment Study (SAS)

–– Applicant submits site data including soils, Applicant submits site data including soils, 

hydrology, historic drainage problems, etc. hydrology, historic drainage problems, etc. 

•• Stormwater Assessment Report (SAR)Stormwater Assessment Report (SAR)

–– Results from project application meeting Results from project application meeting 

discussiondiscussion



Stormwater Assessment ReportStormwater Assessment Report



Variance Request ReviewVariance Request Review

•• Section 3.6 deletedSection 3.6 deleted

•• Chapter 60 procedure used for variance Chapter 60 procedure used for variance 

requestsrequests



3.7 Standard Plan Criteria3.7 Standard Plan Criteria

•• Standard Plan project typesStandard Plan project types

–– Less than 1 acre disturbanceLess than 1 acre disturbance

–– Tax Ditch maintenanceTax Ditch maintenance

–– Minor linear disturbancesMinor linear disturbances

–– Stormwater facility maintenanceStormwater facility maintenance



3.7 Standard Plan Criteria3.7 Standard Plan Criteria

•• Standard plans contain standard Standard plans contain standard 

conditions for:conditions for:

–– Construction site SWMConstruction site SWM

–– Post Construction SWMPost Construction SWM

•• Methods for compliance in Technical Methods for compliance in Technical 

DocumentDocument



3.7 Standard Plan Criteria3.7 Standard Plan Criteria

•• Standard Plan Categories with template Standard Plan Categories with template 

plansplans

–– Ag StructuresAg Structures

–– Tax Ditch MaintenanceTax Ditch Maintenance

–– Others may be proposedOthers may be proposed



3.8 Plan Certifications3.8 Plan Certifications

•• Former language: Former language: 

–– “qualified design professional”“qualified design professional”

•• Revised language:Revised language:

–– “licensed professional in the State of “licensed professional in the State of 

Delaware”Delaware”



3.10 Operation & Maintenance Plan3.10 Operation & Maintenance Plan

•• O&M Plan requiredO&M Plan required

–– Entire stormwater management systemEntire stormwater management system

–– Submitted prior to project completionSubmitted prior to project completion



3.11 Post Construction 3.11 Post Construction 

Verification DocumentsVerification Documents

•• “As“As--BuiltsBuilts” submitted within 60 days of ” submitted within 60 days of 

permanent SWM system completionpermanent SWM system completion

•• Checklists to be included in Technical Checklists to be included in Technical 

DocumentDocument



EasementsEasements

•• Section 3.11 deletedSection 3.11 deleted

•• Recommendations in Technical Recommendations in Technical 

DocumentDocument



Questions?Questions?



4.0 Performance Criteria for 4.0 Performance Criteria for 

Construction Site SWMConstruction Site SWM



ELGs for Construction & Development ELGs for Construction & Development 

IndustryIndustry



4.0 Construction Site SWM4.0 Construction Site SWM

•• Federal Rule (Feb. 1, 2010)Federal Rule (Feb. 1, 2010)

–– Effective on or about August 1, 2011, Effective on or about August 1, 2011, 

Numerical Effluent Limit of Numerical Effluent Limit of 280 280 ntuntu applies applies 

to all construction sites with to all construction sites with greater than 20 greater than 20 

acres disturbedacres disturbed for all storms for all storms less than the less than the 

22--YR frequencyYR frequency

–– 20 acre disturbance threshold will roll back 20 acre disturbance threshold will roll back 

to to 10 acres 10 acres effective Feb. 1, 2014effective Feb. 1, 2014



4.0 Construction Site SWM4.0 Construction Site SWM

•• Proposed Proposed RegsRegs

–– Section 4.4.2 Construction site Section 4.4.2 Construction site stormwaterstormwater

management BMPs intended to manage areas management BMPs intended to manage areas 

greater than greater than 10 10 acres shall have supporting design acres shall have supporting design 

computations, including but not limited to storage, computations, including but not limited to storage, 

conveyance, stability, and treatment capabilities. conveyance, stability, and treatment capabilities. 

•• Proposed Technical DocumentProposed Technical Document

–– Design elements for Design elements for engineered ESC plan engineered ESC plan based based 

on bare earth condition for on bare earth condition for 22--YRYR storm event.storm event.

•• Next Construction General Permit (8/11?)Next Construction General Permit (8/11?)

–– EPA ELGs & monitoring requirementsEPA ELGs & monitoring requirements



4.4 Limits on Land Disturbance4.4 Limits on Land Disturbance

•• Section 4.4.2 Section 4.4.2 -- areas excluded from areas excluded from 

LOD removed from LOD removed from regreg languagelanguage

–– Addressed in Technical DocumentAddressed in Technical Document



5.0 Performance Criteria for 5.0 Performance Criteria for 

PostPost--Construction SWMConstruction SWM



5.2 Resource Protection Event Criteria5.2 Resource Protection Event Criteria

•• Proposed Proposed RegsRegs

–– Based on annualized runoff from 1Based on annualized runoff from 1--YR YR 

Storm event (~2.7” rainfall)Storm event (~2.7” rainfall)

–– Considered equivalent to the 90Considered equivalent to the 90thth

percentile percentile runoffrunoff volumevolume

–– Compliance based on the Compliance based on the effectiveeffective

imperviousnessimperviousness of the postof the post--developed developed 

condition within the condition within the LODLOD



Equivalent 0% Effective Imperviousness in LOD

Proposed Minimum RR for New DevelopmentProposed Minimum RR for New Development



Site 1:  55% Impervious, HSG A Soil

Runoff = 1.0”

Minimum RR = 1.0” – 0” = 1.0” (100% Reduction)

Site 2:  55% Impervious, HSG C Soil

Runoff 1.8”

Minimum RR = 1.8” – 1.1” = 0.7” (38% Reduction)

Site 1

Site 2



Existing Woods/Meadow in LODExisting Woods/Meadow in LOD



• Section 5.2.3.1: Runoff from disturbed areas that were 

wooded or meadow in the pre-developed condition shall 

be reduced using runoff reduction practices to an 

equivalent wooded condition.

• Section 5.2.3.2: All remaining disturbed areas shall 

employ runoff reduction practices to achieve an 

equivalent 0% effective imperviousness. 

5.2 Resource Protection Event Criteria5.2 Resource Protection Event Criteria



EPA EPA StormwaterStormwater InitiativesInitiatives

aka:

TMDLs!!!



TMDLsTMDLs



• Section 5.2.3.3:   Additional water quality treatment 

BMPs shall be provided if the runoff reduction 

requirements of Section 5.2.3 are not sufficient to meet 

Total Maximum Daily Load (TMDL) requirements for the 

receiving water.

Section 5.0  Performance Criteria for 

Post-Construction Stormwater Management



Min. Reduction Not Feasible?Min. Reduction Not Feasible?

• Section 5.2.3.4: An offset shall be provided for any portion 

of the RPv that does not meet the minimum reduction 

requirements or that is not sufficient to meet TMDL 

requirements. 



5.3 Conveyance Event Criteria

5.4 Flooding Event Criteria

• Option 1 

– Standards-based

• Unit Discharge

– Based on 2007 LULC

– Woodland/Meadow (HSG A)

» 10-YR: 0 cfs/ac

» 100-YR: 0.25 cfs/ac

– Woodland/Meadow (HSG B,C,D)

» 10-YR: 0.375 cfs/ac

» 100-YR: 1.25 cfs/ac

– Non-Woodland/Non-Meadow

» 10-YR: 0.75 cfs/ac

» 100-YR: 2.25 cfs/ac



5.3 Conveyance Event Criteria

5.4 Flooding Event Criteria

• Option 2

– Performance-based

– Compliance based on “no adverse impact”

– Analysis based on 3 increasing levels of detail

• Level 1

– Hydrologic modeling only

– Point of Analysis at site only

– Analyze post-developed condition only

– Compliance based on site hydrograph peak compared 

to overall watershed hydrograph peak



5.3 Conveyance Event Criteria

5.4 Flooding Event Criteria

• Option 2 (cont.)

• Level 2

– Hydrologic modeling + steady flow hydraulic model

– Point of Analysis at point downstream where site is less 

than 10% of total watershed

– Analyze pre- and post-developed conditions

– “No Adverse Impact”: less than 0.05’ increase in water 

surface elevations in channels and/or in headwater at 

hydraulic structures for all points of analysis; the area of 

inundation shall not encroach upon buildings or similar 

structures previously not impacted.

• Level 3

– Same as Level 2 except use of unsteady flow hydraulic 

model



5.3 Conveyance Event Criteria

5.4 Flooding Event Criteria

• Option 2 (cont.)

– If compliance can’t be met as above, remedy must 

be provided

• Options include over-management, downstream 

improvements, easements, etc.



5.6 Redevelopment, Brownfield, and 5.6 Redevelopment, Brownfield, and 

Infill CriteriaInfill Criteria

•• Proposed Proposed RegsRegs

–– Infill considered more like new development, Infill considered more like new development, 

with the understanding that onwith the understanding that on--lot SWM may lot SWM may 

be necessarybe necessary

–– Redevelopment & Redevelopment & BrownfieldsBrownfields maymay have have 

reduced runoff reduction requirementsreduced runoff reduction requirements



5.6 Redevelopment, Brownfield, and 5.6 Redevelopment, Brownfield, and 

Infill CriteriaInfill Criteria



Proposed Minimum RR for RedevelopmentProposed Minimum RR for Redevelopment

20% Reduction in Existing Effective Imperviousness*



Redev. Site 2:  55% Ex. Impervious, HSG C Soil, 55% Prop. Impervious

Runoff = 1.8”

Req’d Reduction in Effective Impervious = 55% - 20% = 35%

Minimum RR = 1.8” – 1.5” = 0.3” (17% Reduction)

Redev.

Site 2

35%



5.0 Performance Criteria for Post5.0 Performance Criteria for Post--Construction SWMConstruction SWM



5.0 Performance Criteria for Post5.0 Performance Criteria for Post--

Construction SWMConstruction SWM

•• Issues to be resolvedIssues to be resolved

–– “de “de minimisminimis discharge”discharge”

–– Offsets for Offsets for RPvRPv



Questions?Questions?



6.0 Construction Review of Sediment & 6.0 Construction Review of Sediment & 

StormwaterStormwater Management PlanManagement Plan



Construction ReviewConstruction Review

•• Minor changes to Minor changes to regreg languagelanguage

–– “inspection” “inspection”  “review”“review”



6.1.6 Owner’s Responsibility 6.1.6 Owner’s Responsibility 

to Hire A CCRto Hire A CCR

•• Projects 20 acres or greaterProjects 20 acres or greater

•• Projects requiring discharge monitoringProjects requiring discharge monitoring

•• State and Federal ProjectsState and Federal Projects

•• As required on a caseAs required on a case--byby--case basiscase basis



6.3 CCR Requirements6.3 CCR Requirements

•• Enforcement Enforcement –– three levelsthree levels

–– ProbationProbation

•• DNREC evaluate performanceDNREC evaluate performance

•• CCR continues activitiesCCR continues activities

–– SuspensionSuspension

–– RevocationRevocation



6.5.6 Notice of Completion 6.5.6 Notice of Completion 

•• All items and conditions of plan satisfiedAll items and conditions of plan satisfied

•• Post construction verification Post construction verification 

documentsdocuments

•• Operation and Maintenance PlanOperation and Maintenance Plan

•• Final StabilizationFinal Stabilization



7.0  Post Construction Maintenance of 7.0  Post Construction Maintenance of 

Permanent Stormwater Management Permanent Stormwater Management 

SystemsSystems



7.1 Maintenance Responsibility7.1 Maintenance Responsibility

•• Owner responsible for maintenanceOwner responsible for maintenance

–– Transfers with a legal transfer of ownership Transfers with a legal transfer of ownership 

and prior notice to Dept. or Delegated and prior notice to Dept. or Delegated 

AgencyAgency

–– SWM system shall “run with the land”SWM system shall “run with the land”

–– Offer SWM system for dedicationOffer SWM system for dedication



7.2 Owner Responsibilities7.2 Owner Responsibilities

•• Ensure proper function, maintain, repair & Ensure proper function, maintain, repair & 

restore SWM systemrestore SWM system

•• Conduct regular maintenance reviewsConduct regular maintenance reviews

•• Changes require approvalChanges require approval

•• Submit scope of work prior to maintenanceSubmit scope of work prior to maintenance

•• Maintenance responsibility may be shared Maintenance responsibility may be shared 

through a legal agreementthrough a legal agreement

•• SWM measures in Tax Ditch ROW requires SWM measures in Tax Ditch ROW requires 

agreement with Tax Ditch organizationagreement with Tax Ditch organization



7.3 Maintenance Reviews7.3 Maintenance Reviews

•• Conducted byConducted by

–– DepartmentDepartment

–– Delegated AgencyDelegated Agency

–– Duly authorized agentDuly authorized agent

•• Document maintenance needsDocument maintenance needs

•• Specify timeframe for completionSpecify timeframe for completion



8.0 Enforcement and Penalties8.0 Enforcement and Penalties

•• No significant language changes to No significant language changes to 

regulationsregulations

•• Technical document will outline processTechnical document will outline process



9.0 Delegation of Program 9.0 Delegation of Program 

ElementsElements

•• 9.7 Alternative requirements9.7 Alternative requirements

–– More stringent than regulationsMore stringent than regulations

–– Established through local ordinance or Established through local ordinance or 

statutes, orstatutes, or

–– Departmental approval following public Departmental approval following public 

noticenotice

•• 9.8 Cooperative Agreement for program 9.8 Cooperative Agreement for program 

implementation requires Departmental implementation requires Departmental 

concurrenceconcurrence



10.0 Criteria for Implementation 10.0 Criteria for Implementation 

of a Stormwater Utilityof a Stormwater Utility

•• Streamlined regulation languageStreamlined regulation language

•• Allows local governments to develop Allows local governments to develop 

stormwater utilities that work for themstormwater utilities that work for them



Questions?Questions?



DiscussionDiscussion



Timeline Timeline –– 3rd Quarter 20103rd Quarter 2010

•• Legal ReviewLegal Review

•• Outreach to selected regulated groupsOutreach to selected regulated groups

•• Technical DocumentTechnical Document

•• Public WorkshopsPublic Workshops



Timeline Timeline –– 44thth Quarter 2010Quarter 2010

•• Address Workshop commentsAddress Workshop comments

•• Public Hearing Public Hearing 

•• Register of RegulationsRegister of Regulations

–– January January –– February 2011February 2011



Regulatory Flexibility ActRegulatory Flexibility Act

•• Established in  Title 29 Chapter 104 Established in  Title 29 Chapter 104 

DelCDelC..

…regulatory and reporting requirements …regulatory and reporting requirements 

fit the scale of those being regulated fit the scale of those being regulated 

especially individuals and small especially individuals and small 

businesses.businesses.

•• H.B. 390 currently being debated to H.B. 390 currently being debated to 

amend this regulation.amend this regulation.



Focus Focus 

Group DiscussionsGroup Discussions

•• MunicipalitiesMunicipalities

•• Environmental GroupsEnvironmental Groups

•• Homebuilders Association, ContractorsHomebuilders Association, Contractors

•• Engineers, Consultants, Business Engineers, Consultants, Business 

GroupsGroups

•• Developers of Infill and RedevelopmentDevelopers of Infill and Redevelopment

•• Stormwater Delegated AgenciesStormwater Delegated Agencies

•• LegislatorsLegislators


